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DANGEROUS SEXUAL OFFENDERS LEGISLATION AMENDMENT BILL 2015 
Committee 

Resumed from 23 March. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin 
(Attorney General) in charge of the bill. 

Clause 17: Section 17 amended — 
Progress was reported on the following amendment moved by Hon Adele Farina — 

Page 15, after line 19 — To insert — 
(4) A court may only make an order under subsection (1)(b) if the court is satisfied that the 

offender will comply with the conditions stated in the order. 
(5) The offender has the onus of satisfying the court as described in subsection (4) and the court 

has to be satisfied — 
(a) by acceptable and cogent evidence; and 
(b) to a high degree of probability. 

(6) In deciding whether to make an order under subsection (1)(b), the court must disregard the fact 
that the person will be subject to electronic monitoring if an order under subsection (1)(b) is 
made. 

Hon ADELE FARINA: When we last rose, the Attorney General was explaining why the government would 
not support the amendment. I am not sure whether he had finished that explanation. 
Hon MICHAEL MISCHIN: I had, and the member was on her feet commenting on it. 
Hon ADELE FARINA: To try to explain the reason that I have brought forward this amendment, I want to go 
through the case of a dangerous sex offender whose name is McGarry and whose case has been reported through 
the courts. McGarry has had a long history of sexual offences against young girls, dating back to 1985. He was 
first sentenced in 1998 and released from prison in 2002. He reoffended at least twice in 2003 and he was 
charged and found guilty and returned to prison for five years to be released in 2009. 
Before his release, the Director of Public Prosecutions made an application under the Dangerous Sexual 
Offenders Act for a supervision order, which was granted. The conditions imposed at the time were described as 
“extremely onerous”. McGarry signed the supervision order before being released from custody. On the same 
day, an officer from the WA Police sex offenders management squad interviewed McGarry and explained the 
conditions of the supervision order to him. Within a short time after his release, McGarry breached the terms of 
his supervision order. One of them was a face-to-face contact with his daughter when he attended at a hospital at 
a time he knew she would be there. The second breach occurred when on two occasions he attended a shopping 
centre where the daughter of a former partner worked and acted in a way that was intimidating towards his 
former stepdaughter. The third breach occurred when he purchased and ate food at a fast-food outlet and sat in 
a position where he overlooked a playground. He was within 50 metres of that playground and in breach of 
a condition that required he not go within 50 metres of playgrounds. 
The court found McGarry had not complied with the conditions of the supervision order and was likely to not 
comply with them in the future. The court concluded that there was an unacceptable risk that if a continuing 
detention order was not made, McGarry would commit a serious sexual offence. In coming to that decision, 
Her Honour found the contraventions indicated that McGarry was not prepared to or not able to live a cautious 
enough life to ensure compliance with the supervision order; he had not taken steps to comply with the 
conditions in circumstances in which his obligations were obvious. 
In 2012 the first review of the continuing detention order was undertaken. In the intervening period, he had also 
been convicted on some other offences that had occurred before he was put into prison. At the review, the court 
heard expert evidence that McGarry had been taking anti-libidinal medication, which had been effective in 
lowering testosterone in the body and lowering his sexual desire and function. The court also heard that whether 
or not anti-libidinal medication has that effect on an individual cannot be determined other than by 
self-reporting. However, McGarry had experienced some serious health side effects from the medication so the 
dosage was halved. As a result of halving his medication, his testosterone levels had increased somewhat and 
there was concern that they could rise further. 
I will not go into all the detail of the evidence heard by the court because it would simply take too long and 
members can read the cases for themselves. In essence, McGarry’s reports included a report from a psychiatrist 
and a psychologist. He had reported his lowered sexual desires to a psychiatrist and a psychologist who were 
undertaking reviews. However, his reporting was inconsistent when the court looked at both those reports, and 
questions were raised about whether McGarry’s self-report could be accepted as reliable. 
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McGarry’s psychiatric diagnosis concluded that he had the clinical disorders of paedophilia and the other 
paraphilias of voyeurism and exhibitionism. With regard to his personality disorders, he had narcissistic 
personality disorder and antisocial traits. He was capable of using knowledge gained during group and individual 
treatments to his advantage when manipulating and deceiving others, which heightened the court’s concerns 
about the reliability of his self-reporting. Obviously, it was in his best interests to report that his sexual desire 
had reduced. McGarry had also indicated an interest in not continuing with the anti-libidinal medication because 
of the side effects. 

After considering all the expert evidence, the court found that McGarry remained a serious danger to the 
community. The court also found that McGarry’s narcissistic and antisocial personality had proven to be 
resistant to change. There was concern that he would not continue on the anti-libidinal medication, and his self-
reporting of lowered sexual desire had to be treated with a degree of caution due to the inconsistencies in his 
self-reporting; they were likely to be unreliable. McGarry also continued to maintain that the reasons for his 
noncompliance with the supervision order were, at least in part, due to the ambiguity of the terms of the order, 
which the court found troubling. The fact that he had remained unwilling to accept full responsibility for his 
breach of conditions of the supervision order indicated to Her Honour that compliance in the future would be 
problematic. The court concluded that his risk of reoffending could not adequately be managed if he were to be 
released on a supervision order, and the court declined to rescind the continuing detention order. 

Now we fast forward to 2016 and the fourth annual review of McGarry’s continuing detention order. McGarry 
did not dispute that he remained a serious danger to the community; all the expert evidence supported that 
conclusion. The question for the court was whether McGarry could be released into the community on 
a supervision order with conditions that would adequately protect the community from the risk that he would 
commit further serious sexual offences. His hearing was adjourned twice due to an inability to find suitable 
accommodation for McGarry if he were to be released. The judge considering this review was the same judge 
who considered the third review, and she made reference to the fact that, at the previous review, the court had 
found that McGarry’s risk of reoffending included a sustained deviant sexual interest and a continuing sexual 
desire, psychopathy, narcissism and antisocial personality traits, meaning psychotherapy had had limited benefit. 
McGarry had also stopped taking the anti-libidinal medication and, although he agreed to go back on the 
medication, he had not been able to find a doctor willing to prescribe it. Another factor was that no suitable 
accommodation had been found in an area capable of being monitored by GPS tracking. 

At the fourth review, McGarry had been on the anti-libidinal medication for about five to six months. His 
testosterone levels had reduced to 3.8 nanomoles per litre and he had continued psychological counselling, but 
still had a residual interest in 12 to 16-year-old girls. McGarry elected not to give evidence at the hearing of his 
application. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1887.] 

Sitting suspended from 4.15 to 4.30 pm 
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